Estate Planning

COVID-19 Article — Wills, POA’s and AEG’s

The COVID-19 pandemic is causing many people to review their Will, Power of
Attorney (POA) and Appointment of Enduring Guardian (AEG) documents.

While there may be a temptation for people to write their own Will or use an online
template, we strongly recommend a properly drafted and witnessed Will, POA and
AEG. Preparing your own documents is risky as it may result in the misinterpretation
of your wishes, litigation and added legal expenses.

To be valid, a Will must:

1. Be in writing;
2. Signed by the testator (the person making the Will); and

3. Signed by two independent witnesses. The witnesses should be over 18
years of age and should not be the Executor(s), or any beneficiaries.

In light of the COVID-19 pandemic, it may not be possible or practical to locate two
independent witnesses. The COVID-19 Legislation Amendment (Emergency
Measures) Bill 2020 NSW includes a regulation-making power to allow documents,
such as Wills, POA’s and AEG'’s to be executed in a manner other than prescribed
by the applicable rules and regulations. At the time of writing, the applicable rules
and regulations concerning the execution of Wills, POA’s and AEG’s have not yet
been amended.

Here at RMB Lawyers we can offer a number of options to assist clients with the
preparation of their estate planning documents during the COVID-19 pandemic.

1. We can take instructions from clients by telephone, videoconferencing
platforms such as FaceTime and Zoom, and email.

2. We can forward the estate planning documents to clients by email or post with
thorough signing instructions to ensure they are validly executed.

3. In NSW There are currently 16 reasons you can leave your home. One of
these reasons includes to undertake legal obligations. In some circumstances,
once the documents are drafted, we can arrange signing at one of our offices
while strictly enforcing social distancing and personal hygiene practices.

A Will that is not executed in accordance with the prescribed legislation, is commonly
referred to as ‘an informal Will’. The Court may approve an informal Will to Probate
if:

1. ltis a document;



2. The document sets out the individuals wishes or intentions for what they want
to happen upon their death; and

3. The Court is satisfied that the individual intended the document to operate as
their Will.

If you realise that you need to update your Will, but you are unable to have two
independent witnesses present, if possible, you should have your signature
witnessed by one witness. If it is not possible to locate any independent witnesses,
you should still sign and date the Will.

RMB Lawyers are working at full pace right through the COVID-19 Restrictions
period. Changes are being made every few days and we will work to keep you
updated as soon as possible.



