Employment Law and COVID-19

Is your business suffering due to COVID-19?

As Australia reels from the effects of the COVID-19 pandemic, many businesses are left
scrambling to navigate their legal and moral responsibilities to their employees in these
uncertain times. The talented team at RMB Lawyers has compiled answers to your top
questions.

What are your obligations to workplace health and safety?

First and foremost, as a business owner or manager, you have a primary duty to ensure, as
far as reasonably practicable, the health and safety of your employees and all persons in your
workplace.

In the current COVID-19 environment, this duty would require you to at least:
e Ensuring that employees are kept up to date with government advice.
e Ensuring that premises, surfaces and objects are regularly disinfected.
e Promoting the recommended hygiene steps be followed by its employees.
e Minimising the employee’s contact with others.
e If possible, maximising social distancing by having employees work from home or from
an office in which the number of people within it are minimised.
e Not requiring employees to travel unless necessarily.

What if | want to close the office?
If you, not the government, gives a direction to your team to work from home or to not attend
their work place, your employee may be able to refuse.

However, if a workplace has to close to assess the risk of infection and clean to reduce risk,
employees can be directed to work from home, or from another location.

If an employee has to self-isolate due to exposure of COVID 19 or is showcasing symptoms,
then you can also direct them to work from home.

Be sure to communicate your businesses ‘working from home’ policies including the usual
rules about equal opportunity, discrimination and harassment before letting anyone out of
the office.

Can an employee still be usefully employed in a business?
All employable activity must benefit the business and contribute to the efficient continued
conduct of the business.

If there is a decision to ultimately stand down an employee, the notice and reasons should be
put in writing and provided to the employee and maintained on the employee’s personnel file
for future reference.



Can employees be stood down without pay because of COVID-19?

There is no general right to stand down an employee without pay. However, the Fair Work
Act allows an employer to stand down an employee, without pay, during a period in which
the employee cannot be usefully employed during circumstances “for which an employer
cannot reasonably be held responsible”.

If you feel that you must shut down your business’s operations for a period of time and your
staff cannot be usefully employed, you can rely on the 'stand down' provisions contained in
the Fair Work Act 2009. You can direct your staff to take sick leave, long service leave, annual
leave and/or leave without pay, if applicable.

Can an employee be stood down whilst on leave?

If an employee is authorised to be absent from work on annual leave or personal leave — for
example, to care for an unwell family member — they cannot be stood down without pay
during this period of time.

What happens during a period of self-isolation?
If an employee has to self-isolate but is not sick, that period of time off work will either need
to be taken as annual leave or unpaid leave.

Can an employee cash out long service leave to pay for a period in which they aren’t

working?

In NSW it is unlawful to cash out long service leave. However, employees can certainly take

accrued long service leave. On March 24 the NSW Government made the following important

changes to the Long Service Act.

e An employer can give less than one month’s notice to an employee to take long service
leave, if the employee agrees.

e Anemployer and an employee can agree to take long service leave in advance in smaller
blocks. For example, the employee may work three days per week and take the other
two days as long service leave.

e If an employee postpones prearranged long service leave (which must be agreed to by
the employer) to a later date, the rate which must be paid during that later period is the
same as the employee would have been paid if the leave was not postponed. That is
regardless of the employee’s rate of pay when the leave is actually taken in the future.

Can | make my employees redundant?

If an employee’s position becomes redundant —that is, there is insufficient or no work for the
person to perform and the position no longer exists or has been restricted, then the employer
may consider a redundancy. The employer is required to pay or provide the employee with a
notice period and where applicable, a further redundancy or severance payment as well as
accrued annual leave and long service leave entitlements.

RMB Lawyers is offering business owners a fixed price $500 plus GST promotion for an hour
telephone conference with an expert Business Lawyer to help in this crisis. Please email
rmb@rmblawyers.com.au or call the Helpline on 1800 681 211 today.




